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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARK J. MAZESKI and DI ANA CROSBY )
MAZESKI

Petitioners,

VS.
LUBA No. 93-100
WASCO COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
HOOD Rl VER SAND, GRAVEL &
READY- M X, | NC.,
| nt er venor - Respondent . )

Appeal from Wasco County.

Mark J. Mazeski, Mosier, filed the petition for review
and argued on his own behal f.

No appearance by respondent.

M chael C. Robinson and Steven L. Pfeiffer, Portland,
filed the response brief on behalf of intervenor-respondent.
Wth them on the brief was Stoel Rives Boley Jones & G ey.
M chael C. Robi nson argued on behalf of i nt ervenor -
respondent.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN
Referee, participated in the decision.

REMANDED 12/ 08/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a county or der approvi ng a
condi ti onal use permt for a sand and gravel m ni ng
operation.

MOTI ON TO | NTERVENE

Hood River Sand, Gravel & Ready-M x, I nc., t he
applicant below, noves to intervene in this proceeding on
the side of respondent. There is no opposition to the
notion, and it is allowed.

FACTS

The subject property is an 8.5 acre parcel designated
Exclusive Farm Use on the county's conprehensive plan map
and zoned "A-1(20)" Exclusive Farm Use. The property is
al so subj ect to two divisions of the Environnental
Protection District overlay zone, Division 5 - Mnera
Resources Overlay (EPD-5) and Division 6 - Colunbia River
Gorge Overlay (EPD-6). The subject property is |ocated
within the Colunbia River Gorge National Scenic Area.

On Oct ober 15, 1992, I ntervenor subm tted an
application for a conditional use permt for a sand and
gravel mning operation to the county. The county pl anning
conmm ssi on conducted a public hearing on the application on
January 4, 1993. Del i beration on the matter was conti nued
to January 11, 1993. At its January 11, 1993 neeting, the

pl anning conm ssion reopened the hearing for certain
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additional testinmony, and decided to |eave the hearing
record open for seven days for submttal of additional
witten testinony. Record 241, 250. Pl anni ng conm ssi on
del i beration on the application was continued to February 8,
1993. At its February 8, 1993 neeting, the planning
conm ssion nmade a tentative oral decision to approve the
subj ect application. On March 22, 1993, the planning
conmm ssion issued a resolution approving the application,
subject to 18 conditions.

Both petitioners and intervenor appealed the planning
conm ssion decision to the governing body (county court).?1
The county court heard the appeals at a conbi ned hearing on
May 5, 1993. On June 16, 1993, the county court issued an
or der denying petitioners’ appeal and approving the
conditional use permt.2 This appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"The record that was before the county court
contained information that was not in the record
[ before] the planning comm ssion, in violation of
[ LUDO] 2.180."

Petitioners argue the evidentiary record of the hearing
before the planning conmm ssion was closed on January 18,

1993, after the expiration of the seven day period for

lintervenor's appeal requested changes to four of the conditions inposed
by the planning comi ssion's decision

2In response to intervenor's appeal, the county court nodified three of
the conditions of approval. However, the county court's disposition of
i ntervenor's appeal is not raised as an issue in this proceeding.
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addi ti onal witten testinmony allowed by the planning
conm ssi on. Record 250. Petitioners contend the planning
conmm ssion record placed before the county court inproperly
i ncl uded evidence submtted after the close of the hearing
record before the planning conm ssion. According to
petitioners, this material includes, anong other things,
(1) a letter from intervenor's attorney, dated February 8,
1993, that was specifically rejected by the planning
comm ssion at its February 8, 1993 neeting (Record 212,
227-31); (2) a packet of materials submtted by intervenor
on April 2, 1993 to denonstrate conpliance with conditions
i nposed by the planning conm ssion decision (Record 155-90);
(3) a final site plan submtted by intervenor on April 7,
1993 (Record Appendi x A); and (4) notice of April 21 and 26,
1993 decisions by the planning director determ ning that the
revised site plan satisfies certain conditions inposed by
t he planni ng conm ssion decision (Record 143-53).
Petitioners argue the inclusion of this material in the
record placed before the county court violates Wasco County
Land Use and Developnent Ordinance (LUDO) 2.180, which
provides that "review of [a] decision of the Planning
Commi ssion by the County Court shall be confined to the

record of the proceedings * * *. Petitioners also point
out the notice of the county court's hearing on their appeal
states county court review is "on-the-record." Record 134.

Petitioners argue the inclusion of this material in the
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record placed before the county court is prejudicial to
their substantial rights, because the material 1ncludes
evidence relevant to the application's conpliance wth
applicabl e approval criteria, particularly those concerning
scenic and visual inpacts, and petitioners were given no
opportunity to respond to or rebut this evidence.

Petitioners maintain they were unaware at the tinme of
the county <court proceedings that these materials were
i nproperly included in the planning conm ssion record placed
before the county court. Petitioners argue they were not
provided with a copy of the record submtted to the county
court and relied on LUDO 2.180 and the notice of the county
court hearing in believing that the county court's review
would be Ilimted to the evidentiary record established
during the hearing before the planning conm ssion.

| nt ervenor does not di spute that t he mat er i al
identified by petitioner under this assignnment of error was
included in the planning comm ssion record placed before the
county court. Furt her, intervenor does not contend
inclusion of this material in the record placed before the
county court conplies with LUDO 2.180. Rat her, intervenor
argues (1) the proper content of the county record was
settled by an earlier order of this Board denying
petitioners' objections to the record, (2) petitioners
wai ved their right to raise this issue by failing to object

bel ow, and (3) petitioners fail to show that the county's
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procedural error prejudiced their substantial rights. We
address each of intervenor's argunments bel ow

A Ef fect of LUBA Order

I nt ervenor argues petitioners filed an objection to the
record in this appeal proceeding, and objected to the
inclusion in the county record of the materials at issue in
this assignment of error. I ntervenor further argues that
this Board denied petitioners' record objections and did not
strike the challenged itens fromthe county record. MazesKi

v. Wasco County, O LUBA _ (LUBA No. 93-100, Order on

Record Objections, August 11, 1993) (Mazeski). Therefore
according to intervenor, the challenged materials are
properly included in the record of the county court
pr oceedi ng.

I n our order denying petitioners' record objections, we

determ ned only that the itens in question are properly part

of the county record in this appeal, because they were
actually placed before the county court. We specifically
not ed:

"Whet her the county may have erred in accepting
and considering the disputed docunents goes to the
merits of this appeal. [T]hat question is
i ndependent from the question of what docunments
are included in the |ocal governnment record
[ before LUBA] in this matter. *okoww Mazeski ,

supra, slip op at 2.
Thus, our prior order does not settle the issue of whether
the county court's acceptance and consideration of the

disputed itenms is an error that provides a basis for
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reversal or remand of the chall enged deci sion.

B. Wai ver

| nt er venor argues that under ORS 197.763(1) and
197.835(2), petitioners waived their right to object to the
inclusion of the disputed materials in the record placed
before the county court because petitioners failed to object
to their inclusion wth sufficient specificity below.?3
I ntervenor also argues that petitioners are not excused from
this requirenment under ORS 197.835(2)(a), because the county
did not fail to conply with the requirenments of ORS 197.763
as alleged by petitioners.*4

| nt er venor further ar gues t hat irrespective of
ORS 197.763(1) and 197.835(2), a procedural error does not
provide a basis for reversal or remand where petitioners had

the opportunity to object to the error below, but failed to

SORS 197.763(1) provides:

"An issue which may be the basis for an appeal to [LUBA] shal
be raised not later than the close of the record at or
following the final evidentiary hearing on the proposal before
the |ocal governnent. Such issues shall be raised wth
sufficient specificity so as to afford the governing body * * *
and the parties an adequate opportunity to respond to each
i ssue. "

ORS 197.835(2) provides, in relevant part:

"I ssues [raised before LUBA] shall be linted to those raised
by any participant before the |ocal hearings body as provided
by ORS 197.763. * * *"

4Under ORS 197.835(2)(a), a petitioner may raise new i ssues before this
Board if "[t]he local governnment failed to follow the requirenments of
ORS 197.763."
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do so. Seagraves v. Clackamas County, 17 Or LUBA 1329, 1336

(1989). | ntervenor contends petitioners' ignorance of the
fact that the disputed itenms were included in the record
pl aced before the county court does not excuse them from
this requirenent, because petitioners had an obligation to
check the record to determne iif new materials were

i ncluded. See Chauncey v. Mil tnomah County, 23 Or LUBA 599,

603 (1992).

ORS 197.835(2) requires that issues raised before this
Board have been raised below "as provided in ORS 197.763."
ORS 197.763(1) requires that issues be raised "not |Iater
than the close of the record at or following the final
evidentiary hearing on the proposal before the 1ocal
governnent." In this case, the planning conm ssion hearing

was the final evidentiary hearing by the county, and the

record of that hearing closed on January 18, 1993. However,
the procedural error alleged by petitioners occurred when
the disputed materials were placed before the county court,
after the close of the record following the final |[ocal
governnent evidentiary hearing on the subject application.
Therefore, it is not possible for petitioners to have raised
this error below "as provided by ORS 197.763" and,
t herefore, petitioners cannot be precluded fromraising this

issue in this appeal by ORS 197.835(2).°

5/n any case, petitioners would be allowed to raise new issues in this
appeal under ORS 197.835(2)(a), because the county failed to conply with
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Pri or to t he enact nent of ORS 197.763(1) and
197.835(2), this Board consistently held that where a party

has the opportunity to object to a procedural error before

the local governnment, but fails to do so, that error cannot
be assigned as grounds for reversal or remand of the |oca
governnent's decision in an appeal to this Board. Tor geson

v. City of Canby, 19 Or LUBA 511, 519 (1990); Mller v. City

of Ashland, 17 Or LUBA 147, 153 (1988); Meyer v. City of

Portland, 7 O LUBA 184, 190 (1983), aff'd 67 O App 274
rev den 297 Or 82 (1984); Dobaj v. Beaverton, 1 Or LUBA 237,

241 (1980). As we explained in Simons v. ©Marion County, 22

O LUBA 759, 774 n 8 (1992), we do not believe the
requi renment that parties raise objections to procedural
errors, when it is possible to do so at any stage of the
| ocal proceedings, is superseded by the requirenents of

ORS 197.763(1) and 197.835(2). See Murphy Citizens Advisory

Comm v. Josephi ne County, O LUBA _ (LUBA No. 93-024,

May 11, 1993), slip op 5-6. However, in this case,
petitioners contend they were not provided with a copy of
the planning comm ssion record and were unaware that the
di sputed items were included in the planning conmm ssion
record.

| ntervenor correctly notes we have previously held that

the procedural requirenents of ORS 197.763. As stated under the eighth

assignnment of error, infra, the county's notice of its evidentiary hearing
failed to list certain applicable LUDO approval standards, as required by
ORS 197.763(3)(b). See Wuster v. Cackamas County, _ O LUBA ___ (LUBA

No. 93-017, June 9, i§§3), slip op 3-6.
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parties to a land use proceeding have an obligation to
famliarize thenselves wth the items in the |ocal

governnment record. Chauncey v. Miltnomah County, supra;

Schel | enberg v. Pol k County, 22 Or LUBA 673, 679 n 7 (1992);

Sigurdson v. Marion County, 9 O LUBA 163, 167 (1983).

However, these cases dealt wth instances where parties
failed to check the decision nmaker's files to review

evidence (Schellenberg and Sigurdson), or appellate briefs

(Chauncey), that had been submtted to the decision maker in
advance of the decision nmaker's hearing, in situations where
the parties had no reason to think such itens could not be
submtted or would not be accepted. This <case is
di stingui shabl e, because petitioners reasonably relied on
provisions in the county code and the notice of county court
hearing stating that the county court's review would be
limted to the wevidentiary record before the planning
conmm ssion. W therefore conclude petitioners did not waive
their right to assert the county's error in placing the
di sputed materials before the county court as a basis for
reversal and remand because they failed to object to this
error bel ow

C. Prejudi ce to Substantial Rights

Local gover nnment failure to follow applicable
procedures is a basis for reversal or remand of the |oca
governnment's decision only if petitioners’ substanti a

rights are prejudiced. ORS 197.835(7)(a)(B). I ntervenor
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argues petitioners failed to adequately explain how
pl acenent of the disputed itens before the county court
prejudi ced their substantial rights.

As expl ai ned above, petitioners argue their substanti al
rights were prejudiced because the material inproperly
pl aced before the county court includes evidence relevant to
t he proposal's conpliance with applicable approval criteria,
and petitioners had no opportunity to respond to or rebut
this evidence. W agree with petitioners that at |east the
four items |isted above (intervenor's letter, final site
plan, intervenor's packet and planning director's decisions)
contain evidence relevant to the proposal's conpliance with
appl i cabl e approval standards.

Petitioners have the right to rebut evidence placed
before the | ocal decision nmaker in a quasi-judicial

proceedi ng. Fasano v. Washington Co. Comm, 264 O 574, 507

P2d 23 (1973); Angel v. City of Portland, 21 O LUBA 1, 8

(1991). This right is one of the substantial rights
referred to in ORS 197.835(7)(a)(B). See Muller v. Polk

County, 16 Or LUBA 771, 775 (1988). Where petitioners are
deni ed the opportunity to rebut evidence that is relevant to
applicabl e approval standards, their substantial rights are
prejudi ced and the chall enged decision nust be remanded.

Caine v. Tillamok County, O LUBA _ (LUBA No. 92-153,

April 22, 1993), slip op 5-6.
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The first assignment of error is sustained.?®
El GHTH ASSI GNMENT OF ERROR

The m ning of aggregate and other mneral resources is
listed as a conditional use in the A-1 zone in
LUDO 3. 210(D)(4). LUDO 3. 210(E) lists Si X appr oval
standards that "shall apply to a conditional use permtted
in subsection (D) of [LUDO 3.210]." The chall enged deci sion
i ncludes findings addressing these standards. Record 48-57.

Petitioners' argument in support of their eighth

assignnment of error, inits entirety, is as follows:

"'[LUDQ] 3.210(E) cont ai ns Si X addi tiona
conditi onal use approval standards for conditional
uses in the [A-1] zone.' Record 48 [quoting the
chal | enged decision]. The Order by the County

Court raises, for the first time, these standards.
These standards were not specified in the Planning
O fice staff report, were not nmentioned by the
applicant, were not addressed at any of the
hearings, and were not addressed in any witten

subm ssi ons to t he Pl anni ng Comm ssi on.
ORS 197. 763. As such, they cannot now be raised
here for the first tinme." Petition for Review 37.

We understand petitioners to argue that the six

approval standards of LUDO 3.210(E) were never nentioned in

6Because the challenged decision nust be remanded and the record
reopened to provide petitioners an opportunity to rebut the disputed
evi dence, no purpose would be served by addressing petitioners' assignnents
of error challenging the adequacy of and evidentiary support for county
findings addressing approval criteria to which the disputed evidence is
rel evant. Such criteria include those concerning scenic and visua
i mpacts, conpatibility, traffic safety and inpacts on accepted farning
practices. W therefore do not address the second through seventh
assignnments of error. We address the eighth assignnent of error bel ow,
because its resolution is not affected by the remand required by our
di sposition of the first assignment of error
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the proceedings below until adoption of the <challenged
or der. The only |legal standard petitioners identify as
violated by this course of action is ORS 197.763. W agree
with petitioners that the county's failure to |ist
LUDO 3. 210(E)(1)-(6) as applicable approval standards in its
notice of the wevidentiary hearing before the planning
conm ssion violates ORS 197.763(3)(b). However, petitioners
appear to contend the consequence of this failure to Iist
LUDO 3. 210(E)(1)-(6) as applicable approval standards in the
notice of evidentiary hearing is that the county cannot
adopt findings addressing these standards in its final
deci sion. W disagree.

Local governnment failure to conply with ORS 197.763(3)
notice of hearing requirenents has two consequences. First,
under ORS 197.835(2)(a), it allows us to consider issues
that were not raised below. Second, it is a procedura
error which, under ORS 197.835(7)(a)(B), provides a basis
for reversal or remand of the challenged decision only if
such error prejudices petitioners' subst anti al ri ghts.

Caine v. Tillamok County, 22 Or LUBA 687, 692-93 (1992).

Petitioners do not explain how their substantial rights
were prejudiced by the county's failure to conply wth
ORS 197.763(3)(Db). Nei t her do petitioners challenge the
adequacy of, or evidentiary support for, the findings
adopted by the county to address LUDO 3.210(E)(1)-(6).

Accordingly, this assignnment of error provides no basis for
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1 reversal or remand.
2 The ei ghth assignment of error is denied.

3 The county's decision is remanded.
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